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The Arbitrator received his mandate from GAJD for the first case on December 24,
2019, and for the second case on May 28, 2021.

FILE HISTORY
Date

Contractual documents

2018-05-12
2018-05-12
2018-09-14
2018-09-14
2018-09-14

Preliminary contract between the Beneficiaries and the Contractor
Guarantee contract (new residential buildings RBQ / GCR) between the Beneficiaries and the Contractor
Notarial deed of sale
Notice of completion of work
"Reception of the building" (date of inspection)

Arbitration process initiated by the Beneficiaries .
CPA file n° GAJD-031 / GAJD file n° 20192012 / GCR file n° 152627-2714 Ini al and Addi onal
Initial denunciation of Beneficiaries - 28 March 2019
2018-09-13
2019-03-28
2019-04-26
2019-05-01
2019-07-09
2019-08-27
2019-11-27
2019-12-23
2019-12-24
2020-09-08

Date of the inspection visit of professionals for Beneficiaries (report transmitted on 6 October 2018)
Letter of denunciation from the Beneficiaries .
Claim form signed by the Beneficiaries .
Receipt by GCR (Administrator ) of the Beneficiaries ' claim
In bundle ‐ Notice 15 days to the Contractor sent by the Administrator
Date of visit of the Inspector/Conciliator of the Administrator (Mr. J.C. Fillion).
Date of issue of the (initial) "Decision" by the Administrator .
Receipt by GAJD of the initial request for arbitration filed by the Beneficiaries
Notice of appointment of the Arbitrator and opening of the initial arbitration file transmitted by GAJD
Date of the first visit of the Arbitrator and the parties to the Case

Additional denunciation of Beneficiaries
2021-02-23
2021-04-23
2021-05-26
2021-05-28
2022-02-28

Date of the second visit of the Inspector/Conciliator of the Administrator (Mr. J.C. Fillion).
Date of issue of the "Supplementary Decision " by the Administrator .
Receipt by GAJD of the request for additional arbitration filed by the Beneficiaries
Notice of appointment of the Arbitrator and opening of the arbitration file transmitted by GAJD
Date of the second visit of the Arbitrator and the parties to the Case

VALUE OF THE CLAIM:
Between $30,001 and $60,000 (Arbitrator's evaluation considering the 2 files in dispute).
THE LITIGATION
[2]

The residence of the Beneficiaries is located at 71, Saint-François street, Les Cèdres,
Quebec. The type of residence for this file is a single family detached / isolated
residence.

[3]

This arbitration follows the consolidation of the two GCR Decisions numbered
152627-2414 ( November 27, 2019 for the "Initial" Decision and April 23, 2021 for
the "Supplemental" Decision ). These two (2) Decisions will be dealt simultaneously
in this case. Note that for GAJD arbitration, these Decisions are referred to as
20192012 a. and b., while at the Arbitrator level, these Decisions are referred to as
GAJD 031 - A and B.

[4]

This dispute concerns the challenge by the Beneficiaries to a portion of the
"Decisions of the Administrator" (the "Decisions") previously referred to.
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For the File whose Decision was issued on November 27, 2019, and which initially
addressed fourteen (14) items, Beneficiaries appeal ten (10) of the fourteen (14)
Items for which the Administrator initially ruled in favour of Contractor when
issuing this Decision, namely Items 2, 5, 6, 7, 8, 9, 10, 12, 13, and 14 ("Item(s)"). ;
Item n° 02: GROUTING TO CERAMIC TILES IN THE
MASTER AND UPSTAIRS BATHROOMS.
Item n° 05: PLASTER FINISHING WORK INSIDE THE
RESIDENCE
Item n° 06: BUBBLES ON THE FLOOR OF THE
RESIDENCE AND IN SOME PLACES THE
FLOOR DOES NOT MEET THE JUNCTION
OF THE WALLS.
Item n° 07: FINISH MOULDINGS
Item n° 08: CRACKS IN THE CORNERS OF SOME
WALLS
Item n° 09: DRAIN OF ONE OF THE MASTER’S
BATHROOM SINKS DAMAGED
Item n° 10: LATCH NOT INSTALLED AT THE DOUBLE
DOORS OF THE VESTIBULE
Item n° 12: GARAGE - MISSING HARDWARE (VISUAL
INSPECTION REPORT)
Item n° 13: COLD FLOOR
Item n° 14: HEATING

[6]

For the file this time for which the "Supplementary" Decision was rendered on April
23, 2021, which initially dealt with five (5) points, the Beneficiaries appeal two (2)
of those five (5) Points for which the Administrator initially decided in favour of the
Contractor when issuing this Supplementary Decision, that is to say Points 2 and 14
("Point(s)").
Item n° 06: BUBBLES ON THE FLOOR OF THE RESIDENCE
AND IN SOME PLACES THE FLOOR DOES NOT
MEET THE JUNCTION OF THE WALLS.
Item n° 14: HEATING

[7]

During the arbitration, the Arbitrator and the parties recognized the qualifications of
the Administrator's inspector-conciliator, Mr. Jean-Claude Fillion, as an expert
witness after a voir-dire.

[8]

The parties, at the merits hearing, did not raise any grounds for disqualification of
the Arbitrator and did not object to his immunity or incontestably. The parties
testified under oath.

THE DOCUMENTATION
[9]

The Documents produced by the Beneficiaries are the following:
B-01 :

Video file submitted by Beneficiaries on February 14, 2022 (Dropbox link
to archive file titled "Arbitration 2022.zip" which contains 3 different files)
and titled "20210223_Video 1.mp4", video 33:10 in length.
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B-02 :

Video file transmitted by the Beneficiaries on February 14, 2022 (Dropbox
link to the archive file titled "Arbitration 2022.zip" which contains 3
different files) and titled "20210223_Video 2.mp4", video with a length of
9:26.

B-03 :

Email entitled: "Fw: Job 157 (71 St. Francis Street)", dated October 31,
2018 transmitted from the Beneficiaries to a representative of the
Contractor, a lady named Sylvie. In this email, the Beneficiaries inquired
about the follow-up of a list of deficiencies previously transmitted to
Habitations Clément & Larose. This e-mail is part of a batch of e-mails
attached to the e-mail transmitted to the parties by the Beneficiaries on
May 15, 2020.

B-04 :

Email entitled: "Fw: Job 157)", dated December 12, 2018 transmitted by
the Contractor's representative, a lady named Sylvie to the Beneficiaries
responding to the Beneficiaries' email (Exhibit B-01) email which initially
inquired about the follow-up on a list of deficiencies previously
transmitted to Clement & Larose Homes. This e-mail is part of a batch of
e-mails attached to the e-mail transmitted to the parties by the
Beneficiaries on May 15, 2020.

[10] Contractor's Exhibits: no exhibits were filed by the Contractor.
[11] The Exhibits produced by the Administrator are as follows:
The Administrator has filed only its two Exhibit Books. For the first File, the one
knowned as the November 27, 2019 Decision, there are Exhibits A-01 @ A-11. For
the second docket, the one referred to as April 23, 2021 "Supplemental" Decision,
there is Exhibit A-12, which is the April 23, 2021 Decision itself.
SITE VISITS AND VIDEOCONFERENCES
[12] Two visits of the residence of the Beneficiaries took place in the present File. The
first one took place on September 8, 2020. The second visit took place prior to the
first day of arbitration, on February 28, 2022. For this case, the Arbitrator initiated
three (3) video conferences involving the parties to the case. The first
videoconference took place on August 14, 2020, the second on December 16, 2020,
while the third was held on August 3, 2021.
FACTS AND TESTIMONY
TOTAL WITHDRAWAL OF THE CONTRACTOR.
[13] Mr. Jean Clément is the representative of the contractor Habitations Clément &
Larose Inc (also referred to in this document as "HCL"). Even though the company
had ceased all activity at the time of undertaking the present arbitration, Mr. Clément
had nevertheless indicated his desire to participate in the said arbitration, even after
having been advised by the Arbitrator of the potential implications of doing so.
However, the parties were informed by e-mail on August 11, 2020, that he wished to
withdraw from the arbitration process because he was no longer active within the
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company. The arbitration therefore proceeded from that date without the presence
of a representative of the Contractor.
WITHDRAWAL OF POINTS CLAIMED BY THE BENEFICIARIES.
[14] During the course of the hearing day, it was confirmed by Beneficiary Taylor that he
was withdrawing from the following Item, considering it settled:
From the November 27, 2019 Initial Decision File:
 Item n° 13: COLD FLOOR
ADDITIONAL WITHDRAWAL OF POINTS CLAIMED BY BENEFICIARIES
[15] During the arbitration process, the Beneficiaries indicated that certain Points initially
claimed had been resolved to their satisfaction by the Administrator, Points for which
they explicitly withdrew. These are as follows:
For the November 27, 2019 Initial Decision File:




Item n° 02: GROUTING TO CERAMIC TILES IN THE MASTER AND
UPSTAIRS BATHROOMS.
Item n° 10: LATCH NOT INSTALLED AT THE DOUBLE DOORS OF
THE VESTIBULE.
Item n° 12: GARAGE - MISSING HARDWARE (VISUAL INSPECTION
REPORT)

RESIDUAL POINTS
Initial Decision File November 27, 2019:
Item n° 06: BUBBLES ON THE FLOOR OF THE RESIDENCE AND IN SOME
PLACES THE FLOOR DOES NOT MEET THE JUNCTION OF THE
WALLS.
AND
Folder of the "Supplementary" Decision of April 23, 2021:
Item n° 06: BUBBLES ON THE FLOOR OF THE RESIDENCE AND IN SOME
PLACES THE FLOOR DOES NOT MEET THE JUNCTION OF THE
WALLS.
AS WELL AS
Item n° 07: FINISH MOULDINGS.
[16] At the outset, it is specified for these Points n° 6 and 7 that the Beneficiary Taylor
chose to treat simultaneously these 2 Points. It is also noted that the title used by the
Administrator's conciliator may be confusing. The reference to the "...floor that does
not meet the junction of the walls..." is somewhat erroneous. The parties involved
agree that this expression refers rather to a lack of finishing moulding (framing or
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baseboard at the bottom of the wall) at the floor/wall junction that hides a "normal"
space between the end of the floor and the wall, rather than to a floor that is "cut too
short" as the title might suggest.
[17] At the request of the Beneficiaries and following new information provided by the
Beneficiaries to the GCR conciliator, Mr. Fillion made a second visit, including to
re-inspect the issue of the living room and dining room engineered floors. So for this
Item No. 6 relating to the dining room and living room floor issues, we are
simultaneously addressing the facts, observations, and findings described in both the
Initial Decision (November 2019), and those set forth in the April 2021 Supplemental
Decision.
[18] For these Points n° 06 and 07, the Beneficiary Taylor denounces a general problem
of poor workmanship in reference to the quality of the works of engineering floor
and the frames (plinths) of finish.
[19] With regard to Point n° 6 concerning the engineered floors, the GCR conciliator inspector first specifies that the discovery of the problem and its denunciation are
within one year of the reception, which corresponds to a problem of the type of nonapparent defect within the meaning of paragraph 3 of Article 10 of the Regulation of
the Guarantee Plan for New Residential Buildings (Inspector Fillion recognizes the
error of having quoted Article 27 of the Regulation instead of Article 10 of the
Regulation, which should have been used given that the residence is of the singlefamily type). Inspector Fillion concluded that the problem with the floors did not
qualify by reference to the criteria of a non-apparent defect and therefore rejected
this Point No. 6. This Decision was maintained in the April 2021 Decision.
[20] As for Point no. 7 relating to the framing (mouldings or baseboards), Inspector Fillion
notes that it took 7 months between the end of the work and the reception of the
written denunciation received by the Beneficiaries. The representative of the
Administrator has subsequently rejected this Point because of the delay qualified as
unreasonable for the transmission of the claim of the Beneficiaries relating to a
problematic of apparent defective work within the meaning of paragraph 2 of section
10 of the Regulation. This article stipulates that for this type of problem, it is stated
that the denunciation must be done in writing to the Contractor AND to the
Administrator at the time of the "reception" or as long as the beneficiary has not
moved in, within 3 days following the reception. Considering that it will have taken
7 months to register in relation to this issue, the time frame was therefore declared
unreasonable, hence the inspector's rejection.
Submission and Evidence of the Beneficiaries
[21] The reason why the Beneficiaries brought these Points to arbitration is essentially a
feeling of bad execution (poor workmanship). Mr. Taylor confirms having taken
approximately 7 months before denouncing the problem and only to the Contractor
at this time. He did not notice any problems within 3 days of taking possession of
the residence. The problem with the baseboards (Item no. 7) was noted in the same
period as the problem with the floor.
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[22] In evidence, Mr. Taylor essentially refers to email exchanges between him and the
Contractor (Exhibits B-03 and B-04), exhibits where in the Beneficiary's opinion,
the Contractor's representative (a lady named Sylvie) would imply that this work
was part of a list of "deficiencies" that needed to be addressed by a service call from
the subcontractor supplier/installer of the engineered floor. The exchanges so
referred to by Mr. Taylor were transmitted between October and December 2018.
[23] The Beneficiaries expect to be able to benefit from a project without defects and at
the very least, that the defective boards be replaced.
[24] Other than the email exchanges (Exhibits B-02 and B-03), Mr. Taylor confirms that
he has no documentary or factual evidence on this Point. He is also unaware of
whether the work as performed (or even the alleged defects) contravene any law,
standard, code or even a rule of art. He is therefore unable to confirm why the
condition of the floor could constitute a defect. He also states that part of the current
state of the living room floor is not part of the claim. In fact, there are some dents
on the floor that are attributable to his own pets.
[25] As noted in paragraph 4 of Item 6 of the April 2021 Supplemental Decision (Ref.
Exhibit A-12, page 8 of 20), chips in the floor ("chips" with a missing portion of
finish floor) found under the dining table, was not present / was not found during Mr.
Fillion's initial visit in September 2018. According to Mr. Taylor, there would have
been a verbal commitment from Mr. Clement (the Contractor) to perform certain
corrective work. When questioned on this subject, Mr. Taylor confirms that apart
from the email exchanges (Exhibits B-03 and B-04), there is no written confirmation
of this verbal commitment, nor any evidence to the contrary. Finally, Mr. Taylor
confirms that he is satisfied with the overall floor installation.
Submission and Evidence of the Administrator
[26]

Inspector Fillion is Me Provençal's witness.

[27]

Mr. Fillion states that he made 2 visits to the Beneficiaries' residence, the first in
September 2018, the second in February 2021, following the Beneficiaries'
representations. Of this visit, resulted in the issuance of the Supplementary
Decision of April 2021 (Exhibit A-12). Mr. Fillion specifies that if the Contractor
was present during the first visit, he was not during the second one.

[28]

During the first visit, he took the time to explain to the Beneficiairies, the
Regulation and its application, at least in its broad outlines. In reference to the
question of the floor, Mr. Fillion mentions that he has enough knowledge in this
matter to qualify as an expert. During the first visit, Mr. Fillion noted that the
general condition of the floor was acceptable. He did not note any condition
comparable to a defect. The problems presented by the Beneficiaries were only
slightly visible. It will have been necessary to use a light at the level of the floor to
visualize what was presented by the Beneficiaries. In short, the so-called
problematic condition was not visible at human height. During this same visit, it
was stated by Mr. Fillion that problems could be a result of a surplus of humidity
brought, in particular during maintenance work, such as the use of a "Swiffer" or a
steam cleaning ("steaming") system.
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[29]

Mr. Fillion concludes that the floor work is "acceptable". There is a marked
difference, both in material and in use, between a hardwood floor and an engineered
floor. There is nothing noted on the inspection form when the building was received
in reference to engineered floors. Therefore, the condition of the current floor does
not qualify for a problem discovered during the first year of coverage as an unseen
defect within the meaning of paragraph 3 of Article 10 of the Regulation.

[30]

During the 2e visit (February 2021), he noticed additional chips on the floor. He
explained to the Beneficiaries that the composition of an engineered floor was
different from that of a hardwood floor. One note on the 2 videos carried out by
the Beneficiaries (Exhibits B-01 and B-02) that the parties looked for the "bubbles"
on the surface of the floor. Mr. Fillion specifies that the relative humidity level of
the room (living room) is adequate. He also specifies that the floor is well installed
and does not believe that the "bubbles" are the result of slag under the engineering
floor.

[31]

Mr. Fillion refers to the first video filed by the Beneficiaries (Exhibit B-01) and
more specifically to the passage located between the timings 23:30 to 26:00. He
mentions there that one does not see the problem of the bubble, even by looking "at
an angle". In the same video, the issue of "chips" vs. the bubble issue is discussed
at about minute 24:00.

[32]

In his opinion, there is no danger to the durability of the floor under the current
conditions. The floor does not represent any danger in use (tripping hazard).

UNDERTAKING A-01:

The Administrator (Mr. Fillion) is requested to provide any
source of documentation that would address either the Best
Practices regarding engineered floor work and/or what might
constitute a defect still in reference to that same floor.

UNDERTAKING A-02:

The Administrator (Mr. Fillion) was asked whether, in view
of what he heard this morning, these "new" facts would cause
him to review (and possibly modify) the conclusions of his
Decision with respect to Point 6 referring to engineering
floors?

UNDERTAKING A-03:

The Administrator (Mr. Fillion) is asked to provide the
references (timing) of one of the video documents provided
by the Beneficiaries where it is a question of the
housekeeping of the engineering floors with the help of a
"Swiffer" or a steam cleaning ("steaming").

Item n° 09: DRAIN OF ONE OF THE MASTER’S BATHROOM SINKS
DAMAGED.
[33] For this Item n° 09, once again the description as used by the Administrator's
inspector may be misleading. The object of the request of the Beneficiaries concerns
exclusively the absence of a finishing collar inserted on the return pipe (after the trap
or "P-trap") which comes to plug the hole left for the pipe coming out of the bottom
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of the cabinet. This absence of a finishing collar means that when the cabinet doors
are open, the hole can be seen.
[34] In his Decision, the GCR conciliator - inspector qualified the problem as an apparent
defect within the meaning of paragraph 2 of section 10 of the New Residential
Building Warranty Plan Regulations. As stipulated in the wording of the said
paragraph, for an apparent defect, the denunciation must reach the Contractor and
the Administrator within three days following the reception of the building and the
claim must reach them within a reasonable time following the date of completion of
the work. As this reasonable delay was not respected, the conciliating inspector
rejects the request of the Beneficiaries in reference to this Point n° 9. Mr. Fillion
noted in his Decision that 5 months elapsed between the end of the work and the
claim of the Beneficiaries. The inspector rejected this Point n° 9 because of the
unreasonable delay of this apparent defect.
Submission and Evidence of the Beneficiaries
[35] Beneficiary Taylor explains that essentially and factually, the sanitary drainage pipe
connecting to the vertical pipes is missing a finishing collar.
[36] As was the case with Items n° 6 and n° 7, Mr. Taylor confirms that he has no
documentary or factual evidence on this Item. He has no expert opinion or expertise
to present either. He is not aware of whether the work as performed (or even the
alleged defects) contravene any law, standard, code or even a rule of art. He is not
in a position, therefore, to confirm how the absence of the said plumbing collar could
constitute a defect.
[37] Mr. Taylor confirms that he understands the reason for the rejection of this Item n° 9
as a result of the late reporting of apparent defects and the related Section of the
Regulations (Section 10.2). He also confirms that this issue is not reflected on the
Inspection Form completed at the time of the possession visit nor in the inspection
report done on their behalf.
Submission and Evidence of the Administrator
[38] Mr. Fillion confirms that what is at the origin of the rejection of this Point n° 9 of the
Beneficiaries, is that they did not denounce in due time the present problem and that
it is not at all in reference with the technical aspect of the request of the Beneficiaries
that this one was rejected.
[39] Mr. Fillion mentions that he does not believe that this unreasonable delay in reporting
the problem could be attributable to any promise by the Contractor.
[40] Under the circumstances, Mr. Fillion reiterates that he made the right decision
regarding this Item n° 9.
[41] Questioned by the Beneficiary Taylor, Mr. Fillion confirms that during the first visit,
Mr. Clément was present. The Beneficiary then asked him if he was going to solve
the present problem, to which, the Contractor never answered clearly.
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Item n° 05: PLASTER FINISHING WORK INSIDE THE RESIDENCE
[42] For this Point n° 05, the Beneficiary Taylor denounces a general problem of poor
quality of execution of the plaster finishing works in the residence, more specifically
in the living room of the first floor and in certain rooms of the floor. He presents us
in particular the ceiling of the living room and the exterior wall behind or near the
wall television.
[43] On the Administrator's side, with respect to Point no. 5 concerning the plaster
finishing work inside the residence, the GCR's conciliator - inspector specified, first
of all, that the problem was discovered and reported within one year of delivery,
which corresponds to a problem of the type of non-apparent defect within the
meaning of paragraph 3 of article 10 of the Regulation of the Guarantee Plan for New
Residential Buildings. In the analysis of this Point No. 5, Inspector Fillion concluded
that the problem with the floors did not qualify as an apparent defect and he therefore
rejected this Point No. 6. This Decision was maintained in the April 2021 Decision.
Submission and Evidence of the Beneficiary
[44] According to the Beneficiary Taylor, the type of result (finishing of the plaster works)
does not correspond to the expectations of the couple. The main exchanges with the
Contractor are part of the same batch of e-mails referred to in Points n° 6 and 7
(mentioned in paragraph 22 hereof). This refers to Exhibits B-03 and B-04 referring
to emails exchanged with a lady named Sylvie working for the Contractor dating
from October and December 2018.
[45] The problem is primarily located in the living room (ground floor) and in the master
bedroom closet. The condition of the finish was noted gradually in the period from
September to December 2018.
[46] Once again, as was the case for the previous Points, the Beneficiary Taylor confirms
that he has no documentary evidence on this Point. He is not aware either, if the
execution, such as realized (or even the alleged defects) contravenes any law,
standard, code or even a rule of art. He is therefore not in a position to confirm in
what way this execution of the plaster finishing work could constitute a defect. But
he does not like some aspects of the plaster finish work.
[47] In Mr. Taylor's opinion, there was a verbal promise by the Contractor to resolve this
issue, but no written agreement (other than the email exchanges referred to in
Exhibits B-03 and B-04).
Submission and Evidence of the Administrator.
[48]

The inspector - conciliator Fillion inspected the state of the finish of the plaster
surfaces one year after the acceptance of the work. He noted at the outset that there
was nothing indicated on the Inspection Form for the end of the work in reference
to the plaster work. He re-inspected the finish surfaces during his second visit in
February 2021. As mentioned in his Decision, Mr. Fillion found the quality of the
plaster work to be acceptable.
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Consequently, Mr. Fillion judged that the work in question respected in all aspects:
"the standards in force as well as the rules of the trade". Ref. 3e paragraph of the
analysis and the disposition of Point 5 of the Decision, page 16 of 30. There is
therefore no defect, hence the rejection of this Point by the Administrator's
conciliator.

UNDERTAKING A-04:

[50]
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The Administrator (Mr. Fillion) is asked to provide any
references he can find on the standards or rules of the art with
regard to plaster finishing work.

When questioned by the Beneficiary as to whether at the time of the initial visit of
the conciliator in September 2017, that it was possible that the deficiencies and
defects had not yet appeared at the time of Mr. Fillion's inspection. The latter
answers that he did not specifically note whether the alleged defects were indeed
there or not. At the time of the visit the Beneficiary did not mention them
specifically.

Item n° 08 : CORNER CRACKS
[51]

The Beneficiary Taylor claims for this point 8 because of the appearance of small
cracks appeared in the junctions of certain walls and walls / ceilings of gypsum.
The Beneficiary confirmed during the hearing that the cracks had not evolved over
time.

[52]

GCRConciliator Fillion rejected this point, describing the cracks as capillary and
as the "normal" behaviour of the materials.

[53]

Based on the exclusions named in Article 12, 2nd paragraph of the Regulation, Mr.
Fillion therefore rejected this Point of the Beneficiaries' request.

Submission and Evidence of the Beneficiary
[54]

The Beneficiary mentions having made the finding of the alleged problem within 3
months of their taking possession of the residence (between September and
December 2018).

[55]

The Beneficiary Taylor confirms that he has no documentary evidence on this point.
He is not aware either, if the execution, such as realized (or even the alleged defects)
contravenes some law, standard, code or even a rule of art. He is therefore unable
to confirm in virtue of which this execution of the plaster work which cracks in the
corners where 2 gypsum surfaces meet could constitute a defect.

Submission and Evidence of the Administrator.
[56]

The essence of the position of the Administrator's conciliator has already been
stated.
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Initial Decision File November 27, 2019:
Item n° 14: HEATING:
AND
File of the "Supplementary" Decision of April 23, 2021:
Item n° 14: HEATING:
[57]

For this last "residual" Point of this arbitration, the Beneficiaries noticed a sensation
of cold in the rooms located on the second floor. Having initially announced the
problem to the Contractor as of the first winter, Mr. Clément and his heating
subcontractor Desmair concluded in a "normal" operation of the system in place
following their visit, their analysis and the corrections brought to the heating system
of the residence of the Beneficiaries.

[58]

At the time of his initial visit, the conciliating inspector was unable to verify this
Item n° 14, since the said visit was conducted outside the cold season (August
2019). Consequently, the inspector could not take a position in the initial Decision
of November 2019.

[59]

The conciliator Fillion thus carried out an additional visit (February 2021) where
he was finally able to note and analyze the object of the request of the Beneficiaries,
namely the alleged problem of feeling cold in the rooms upstairs and more
particularly in the children's rooms.

[60]

For the conciliator Fillion, with regard to Point n° 14 concerning the feeling of cold
in the upstairs rooms, he specified, first of all, that the discovery of the problem and
its denunciation took place within one year following the reception of the building,
which constitutes a reasonable delay. This state of affairs also corresponds to a
problem of the non-apparent defect type within the meaning of paragraph 3 of
article 10 of the Regulation of the Guarantee Plan for new residential buildings. In
the analysis of this Item n° 14, Inspector Fillion concluded that the problem of the
feeling did not qualify in reference to the criteria of an apparent defect and he
therefore rejected this Item n° 14 given the absence of defect.

Submission and Evidence of the Beneficiaries
[61]

By way of introduction, Mr. Taylor refers to a passage in the Administrator's
Supplementary Decision (Exhibit A-12, Item n° 14, penultimate paragraph on page
12 of 20) where Mr. Fillion noted that in the report of the October 6, 2018 inspection
(Exhibit A-8, inspection performed by the firm Mico Spec & Technologies Inc.
carried out on behalf of the Beneficiaries), regarding the alleged problem, that the
operation of the heat pump had been qualified as "acceptable". Mr. Taylor specifies
that the said inspection referred to in Exhibit A-8, was carried out on September 13,
2018, that is to say, outside a "cold" period. Mico Spec could not truly appreciate
the performance in heating mode at that time of the year.
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Specifically with regard to the temperature of the children's rooms, he notes a
significant difference when he passes from the corridor to the said rooms. The
feeling of coldness is mostly located near the exterior walls.
He has no idea if the problem could have originated from the design of the system
itself (or its limitations), the insulation (of the walls or ducts) or even the windows.

UNDERTAKING E-05:

The Beneficiary Taylor is asked to transmit to the parties, a
copy of the user's manual or the manual of the heating system
or the plans and/or specifications of the heating system,
which would allow to identify the parameters of the system
and its limitations. If necessary, verify the existence of such
documents at the Desmair subcontractor's as well.

[63]

Mr. Taylor stated that Desmair has come in to correct some issues (at least 3 times
in the 2018-2020 timeframe). He mentioned that he discussed the overall ventilation
- heating system issue on several occasions. They did some tests on the system,
including measuring the responsiveness of the system, the airflow and they would
have found a lower flow, but within the standards. Questioned to know why there
were temperature differences, the Beneficiaries were answered that it was due to
the regulation of the system and the distribution conditions. Desmair tried to
recalibrate/balance the system. Desmair claimed that the system was performing
"correctly". They also talked about a certain temperature difference that the
Beneficiaries should expect between the rooms, a difference of about one degree
(Celsius). Since Desmair's last visit (2020?) no one has come to try to fix the
problem.

[64]

Beneficiary Taylor confirms that it has no documentary evidence of this Item n°.
14, other than possibly what was required in Undertaking No. 5. He is not aware
either, if the execution, as realized (or even the alleged defects) contravenes any
law, standard, code or even a rule of art. He is therefore unable to confirm exactly
why the cold feeling in the upstairs rooms could constitute a defect. Nor has he
taken any temperature readings whatsoever. But he does maintain that the rooms
are cold. Mr. Taylor also confirms that the temperature differences are less
noticeable in hot weather during the cooling phase of the system.

Submission and Evidence of the Administrator.
[65]

Mr. Fillion wishes to specify his qualification as an expert in the field of heating
following questions of the Beneficiary. His training as an architect assures him the
capacity to work in all spheres that touches the building. He does not have to work
every day in a particular niche to be an expert. As a supervisor (inspector conciliator), he must be able to verify and qualify several trades. When a problem
is detected, he is able to do the "basic tests". He has been on construction sites for
more than 30 years. This is another aspect of being qualified as an expert.

[66]

In reference to Item n° 14 - Heating of the second Decision (Exhibit A-12),
Inspector Fillion, during his first visit, was unable to validate the performance of
the heating system (August 2019). Therefore, he returned for a second visit, this
time in the "cold" period (February 23, 2021). During this visit, Mr. Fillion
performed some basic tests. In particular, he asked the Beneficiary to increase the
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temperature request from 20°C to 24°C to measure the delay in response to such a
request when the outside temperature was 0°C. The same process was repeated in
the presence of the parties and the Arbitrator on the morning of the first day of
hearing whereas this time, the outside temperature was relatively cold (-15°C). The
conclusions of this simple test conducted on February 28, 2022 are the same as
those of his February 2021 visit. The system is working properly.
[67]

Mr. Fillion explains that when the conciliator is faced with situations of
denunciation such as: sound insulation, cold air draft or that the heating system is
not functional, the conciliator performs the basic tests. When the results obtained
raise any doubt, the conciliator will then mandate an expert in the field to perform
more in-depth tests on the problem in question. Mr. Fillion inspected the ventilation
ducts (where it was possible to do so) and the joints of the ducts: there did not seem
to be any air leakage. He also found no noticeable difference in temperature or
ventilation (air movement) from the upstairs corridor to the various rooms. Given
the results of the basic tests and the conditions observed, Mr. Fillion did not feel it
was necessary to conduct further tests. All the diffusion grilles in the rooms on the
2e floor were distributing warm air.

[68]

At the time of rendering his Decision, Mr. Fillion also says to have considered what
the inspector of the Beneficiaries (Mr. Michel Cordeau of the firm Mico Spec &
Technologies inc.) mentioned in his report (Exhibit A-8). Mr. Fillion mentions that
the aforementioned inspector noted certain defects in the system initially. But Mr.
Cordeau also specified that the problems had been corrected after one of Desmair's
visits (3 or 4 visits from Desmair were made). Mr. Fillion also mentioned that
during one of the inspector's visits, that the system had been "rebalanced" as a result
of the correction of the missing ventilation ducts (mentioned by Mrs. Donais).
Following the consideration of all these facts, Mr. Fillion came to the conclusion
that there were no more deficiencies or defects in the heating system. He
understands, however, the allegations of the Beneficiaries in reference to this
feeling of cold and their concern with regard to the comfort mainly of the children.
In his opinion, Mr. Fillion believes that it is necessary to have to adapt to extreme
climatic conditions and also believes that it is normal to do it. Therefore, an
increase of a few degrees is considered normal in the circumstances. And in this
case, it has been demonstrated that the system's response time to such a request is
more than acceptable. Mr. Fillion mentions that the Beneficiaries can also carry
out a certain ad hoc balancing of the system to answer punctual needs by adjusting
the diffusers of the grilles of the ventilation outlets in each room. Mr. Fillion also
mentions the limitations and effects of a single zone system, where it is also normal
to feel a difference of 1°C or 2°C between the location of the control and a room
located at a certain distance from the control, such as an upstairs room, for example.
A multi-zone system has the advantage of being able to rely on an equal number of
sensors, thus adapting to the temperature differences of the building. During the
visit on the day of the hearing, the Beneficiary answered certain questions as for a
possible problem of insulation of the building. There is no sign to believe that there
would be such problems. Thus in summary, the conciliator Fillion does not believe
that there is a defect with the heating system.

[69]

The GCR conciliator described the problem as a non-apparent defect that was
discovered and reported within a year of the building's delivery. Mr. Fillion judged
that the work in question respected in all respects: "the standards in force as well
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as the rules of the art". Thus, in reference with the 3rd paragraph of Article 10 of
the regulation, as there is no defect, Mr. Fillion confirms the rejection of this Point
claimed by the Beneficiaries. With the quick test carried out in the presence of the
parties on the first day of the hearing, Mr. Fillion confirms that he made the right
decision when issuing the Supplementary Decision on April 23, 2021.
[70]

At the very end of the Administrator's testimony, Me Provençal clarifies a point
heard by Mr. Fillion. He refers in particular to a video passage of Exhibit B-01
where it is mentioned that the Beneficiaries claim that after Desmair's last visit, all
the problems had been settled at their convenience. Reference to the timings
between 0:00:00 and 0:03:00 approximately. Reference under objection.
OBJECTION B-01:

Beneficiary Taylor objected to the testimony of the
prosecutor who referred to a passage in the video excerpt
of Exhibit B-01. Mr. Provençal mentioned that in the
passage between the timings 0:00:00 and approximately
0:03:00 that the Beneficiaries would have in turn
mentioned during the visit of the conciliator Fillion of the
GCR (in February 2021), that the heating problems were
now corrected.
After listening to the referred passage, the Beneficiaries
only confirmed that some of the initial deficiencies had
been settled (for example the freon leaks, the missing
pipes, etc.). However, no reference was made in reference
to the heating which would have been settled to the
satisfaction of the Beneficiaries.
OBJECTION SUSTAINED

[71]

Me Provençal then refers to the second video excerpt provided by the Beneficiaries
(Exhibit B-02) and more specifically to the timing of the interval from 00:04:00 to
± 00:06:30. In this passage it is mentioned that the heating would be correct for
two of the rooms whereas it would not be for another of the rooms on the floor (that
of "Kellen"). In the rest of the video, Mr. Taylor mentions that he does not know
the source of this cold feeling, i.e. whether it is from the windows, the wall, the
heating system. Me Provençal specifies that in certain passages of the referenced
video, the Beneficiary Taylor mentions that the temperature is "ok" and in other
passages, he mentions the opposite, that it is not "ok".
OBJECTION B-02:

Beneficiary Taylor objected to the testimony of the
prosecutor who referred to a passage of the video excerpt
of Exhibit B-02 because he would never have mentioned
in this referred passage, that he would have said that the
heating was "ok". Me Provençal mentioned that in the
passage between the timings 0 :04 :00 and approximately
0 :06 :30 the Beneficiaries would have mentioned during
the visit of the conciliator Fillion of the GCR (in February
2021).
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After listening to the referred passage, the Beneficiaries
confirmed that the performances of the heating system
were acceptable only in the "playroom" and the 3rd room.
As regards the rooms of "Kellen" and "Pearson", what I
could note with the listening, it is that the performances
are not acceptable. Same observation in the master
bedroom walkin which is always frozen. In short, the
passage referenced by Me Provençal is contrary to what
he alleged. The opinion of the Beneficiaries is clear and
unambiguous with regard to the children's rooms. It is
definitely cold.
OBJECTION SUSTAINED
REPLICA
Beneficiary Taylor's Replica
[72]

The Beneficiary mentions having nothing particular to add.

Replica of the Administrator's Counsel
[73]

Jurisprudence was submitted to the arbitration tribunal in reference to the points
dealt with during the 2 days of arbitration.

[74]

As a first example referred to by Mr. Provençal, he cites the conclusions of
Arbitrator Carole St-Jean of the Soreconi Arbitration Organization in the file
between Mambro / Ferrara , beneficiaries AND Les Constructions Révélation R.L.
inc. And Abritat . She refer more particularly to paragraph 84 and ss, where the
burden of proof is discussed: "He who wishes to assert a right must prove the facts
that support his claim - Ref. Article 2803 of the Civil Code of Quebec"1. Thus,
according to Me Provençal, the burden of proof falls on the Beneficiaries who must
prove that their position is preponderant of that of the other parties. The failure of
the Beneficiaries to make this preponderant proof must have as sole result, that the
Decision of the Administrator must then be maintained by the Arbitration Tribunal.
Still from the same Arbitral Case, Me Provençal also specifies that the arbitrator
must take into account the evidence filed before him: "It is a given that the
arbitrator must decide the dispute according to the rules of law and that he must
take into account the evidence filed before him"2. Finally, Me Provençal quotes
paragraph 105 of Me St-Jean's Case, which states: "In the absence of any expert
report to the contrary submitted by the beneficiaries, the Tribunal must accept the
opinion of the administrator's expert"3 .

[75]

With respect to Item No. 5 concerning the PLASTER FINISHING WORK INSIDE
THE RESIDENCE, Mr. Provençal began by mentioning that the GCR conciliator

1

2
3

Case rendered by the Arbitrator Me Carole St-Jean de Soreconi in the arbitration file between the Beneficiaries Mambro / Ferrara
AND Les Constructions Révélation R.L. inc. AND Abritat, Case rendered on December 17, 2019, reference at paragraphs 84 et
seq. Ref. 2019 CanLII 129388 (QC OAGBRN)
Supra nbdp n° 1. Excerpt quoted from paragraph 75 in the case of Garantie des bâtiments résidentiels neufs de l'APCHQ v.
Dupuis (2007 QCCS 4701).
Supra nbdp n° 1
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did not see any deficiencies and this is what he reiterated in his testimony. In his
opinion, the work performed is acceptable.
[76]

In the pre-reception inspection of the building (Exhibit A-07) , there is no mention
of any problematic that was made in relation with the plaster. The inspector
responsible for the inspection on behalf of the Beneficiaries (Exhibit A-08),
mentioned in several places in his report, notably between pages 20 to 27, that the
state of finish of the walls and the plaster is acceptable. Everything indicates in the
balance of probability that there is no problem with the plaster. Moreover, some of
the observations made on the first day of the arbitration are part of the exclusions
of the Rules (Article 12, 2nd paragraph), which can be assimilated to the normal
behaviour of materials. Me Provençal specifies that these types of potential
problems are of the type of apparent defects and that they should be noted and
denounced within a maximum period of 3 days following the reception of the
residence, which was not the case. Therefore, the decision of the conciliator must
be maintained.

[77]

In reference with the Point n° 06: BULLETS IN THE FLOOR OF THE
RESIDENCE AND IN CERTAIN PLACES THE FLOOR DOES NOT MEET
THE WALLS, Me Provençal recalls that no deficiency was noted by the inspector
at the pay of the Beneficiaries at the time of the production of his inspection report
(Exhibit A-08). No mention either in the report of pre-reception inspection (Exhibit
A-07). It is important to situate the period of observation of the potential problem,
because a floor can be affected by the use which is made of the building, a building
which is not new at present. The building has been inhabited for several years (more
than 3 years). Certain breakages can occur with the use (even normal use of the
floor) and these breakages are not covered by the warranty. According to Me
Provençal, at the time of delivery of the building, there was no problem with the
floor. The GCR inspector made the same statement during his two visits to the
residence. He did not detect any problem that could not be qualified as acceptable.
Mr. Fillion thus concluded that there was no defect. The Beneficiaries did not
deposit any contradictory proof supporting their position to the effect that there
were problems with the floor. Even considering these facts, having received
additional information provided by the Beneficiaries who claimed problems with
chips in the floor finish that had appeared at specific locations, these allegations led
the conciliator to conduct a second visit of the residence (February 2021). For the
Administrator, these damages are rather a result of the use made of the residence,
for which the Guarantee does not offer any coverage (Ref. Art. 12 n° 3 and art. 12
n° 4 - Exclusions of the Regulation). The alleged occurrence of these rip / chip
problems did not occur within the first year of coverage of the warranty. This would
exclude the alleged problem of coverage in reference to a possible defect.
Obviously, this problem cannot be related to a construction defect either.
Therefore, it would be impossible for this alleged problem to be covered for a defect
that in any case has never been recognized. It is therefore requested that the
Supplementary Decision of the GCR conciliator be maintained.

[78]

Mr. Provençal then addressed Item n° 07: FINISHING MOULDINGS. Once again,
this is an issue of apparent defective workmanship. In support of his argument, Me
Provençal refers to a 2nd jurisprudence, namely the arbitration case that I rendered
in the File Tcheumaleu / Jacquin Beneficiaries and Maison Clé D'Or inc. and the
GCR with respect to the delay of denunciation of an apparent defect. Me Provençal
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refers more particularly to paragraph 44. It is mentioned there: "Me Boyer mentions
that it is undoubtedly an apparent defect according to Art. 10(2) of the Regulation.
An apparent defect, must be denounced 3 days after the taking of possession ".4 In
this file the Beneficiaries had denounced the apparent defect 7 months after the
reception of the residence, which had caused the rejection of the Point claimed by
the Beneficiaries. The case quoted in jurisprudence is almost similar to the present
file. The problem was not referred to in the pre-delivery inspection form (Exhibit
A-07). No mention either in the inspection report carried out on behalf of the
Beneficiaries (Exhibit A-08). The absence of the finishing moulding is an apparent
defect which should have been denounced at the reception of the building, or at
least in the 3 days following this one. And in the present case, such denunciation
was not made. Therefore, it cannot be covered by the warranty plan. There is also
the problem of breakage and damage due to use which is part of the exclusions of
the warranty plan. Not having had a denunciation in due time, it is difficult to
consider the condition at the time the warranty coverage ended for an apparent
defect. Therefore, the GCR Conciliator's Decision should be upheld for this Item n°
7.
[79]

With regard to the cracks in the corners of the walls (Point n° 8 of the Initial
Decision), let us note only that there is an exclusion provided for in the Rules of the
Guarantee Plan with regard to the shrinkage cracks. The conciliator ruled that what
was claimed here by the Beneficiaries, was precisely shrinkage cracks. Thus once
again, it is suggested to the Arbitration Tribunal to maintain the Decision of the
conciliator.

[80]

Me Provençal now discusses Point n° 9 (of the Initial Decision) referring to the
drain in one of the sinks in the master bathroom. The analysis of this Point n° 9 is
in all respects similar to Point n° 7. It was not reported within the prescribed time
frame following the receipt of the building. No mention neither in the form of prereception inspection nor in the report of inspection carried out on behalf of the
Beneficiaries. It does not respect the requirements of the Guarantee Plan. The
jurisprudence submitted in support of Point n° 7 applies in every respect here as
well. It is recommended that the Tribunal maintain the Initial Decision.

[81]

For the last Point of this arbitration referring to the alleged heating problems (Point
n° 14 of the Initial Decision, but especially of the Supplementary Decision). The
parties present observed on the first day of the hearing that there was hot air coming
out of the ventilation outlet/grill of the rooms when a temperature of 24°C was
requested at the single control located in the living room on the first floor. It can be
concluded that there is adequate operation of the system in its ability to produce
warm air. All the facts known in this file tend to show that there is no problem with
the heating system. During our visit the first day of the hearing, the temperature of
the rooms seemed very adequate. The system in place at the home of the
Beneficiaries, comprising only one zone, was not the object of any proof of any
problem whatsoever. There is nothing which was deposited by the Beneficiaries
which could tend to reverse, invalidate the initial Decision of the conciliator.
Everything is thus considered in a correct state with the heating system. No

4

Case rendered by Arbitrator Claude Prud'Homme of GAJD in the arbitration file between the Beneficiaries Tcheumaleu / Jacquin
and. Maison Clé D'Or inc. and the GCR. Case rendered on March 31, 2017. Reference to paragraphs 31 and 32, 38 and 39, 44
and 45, 47, 104, 107, 108 and 109.
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demonstration to the contrary was deposited for this Point n° 14. The criteria stated
by the Beneficiaries are only subjective, a perception of a feeling of cold. The
criteria stated by the conciliator of the GCR, a contrario, are objective, factual,
present factors which tend to show that there is no problem. In the referenced video
(Exhibit B-02) in the timing range between 00:04:00 and 00:06:30, the
Beneficiaries confirm that they do not know if the alleged problem would be
attributable either to the insulation or to the heating. Thus one does not know if the
heating represents a possible problem or not. If we compare the positions of the
parties, on one side we find a subjective perception and on the other side a
demonstration where 3 professionals mentioned that there was no problem with the
heating. In the event that there was a problem with the heating system, Desmair
would most likely have addressed it. Today, there is no preponderant proof that
there is a possible problem with the heating system.
PETITION
Beneficiary Taylor's petition
[82]

The Beneficiary mentions in reference to Item n° 6 (bubbles on the floor of the
residence) that Me Provençal specified in his speech that the problem should have
been noticed and denounced at the time of the pre-delivery inspection, Mr. Taylor
specifies that the said inspection took place on September 13 (2018). According to
Mr. Taylor, at the time of taking possession of the residence, there was still work
in progress. The people performing the work may have damaged the floors without
it being noted during the inspection. It is also mentioned that the inspector had to
return to inspect the exterior of the residence at a different time because of the
uncompleted work. It is therefore possible that due to the work, the subsequent
breakage caused by the workers, that the inspector could not see / notice the
breakage (bubbles) on the engineered floor. At the time of Mr. Fillion's first visit,
there were no chips in the floor that had already left. According to Mr. Taylor, it is
therefore not impossible that these chips were caused by the workers. Where there
are missing splinters is exactly where there were originally bubbles in the floor.
The bubbles and possibly the chip could be the result of defective boards in his
opinion.

[83]

He also mentions email exchanges he had with the Contractor that continued from
October 2018 through December 2018. He would have made his disclosure of the
issues to the Contractor at that time in his opinion. Considering the September 2018
possession, with these email exchanges taking place between October and
December 2018, Mr. Taylor argues that said exchanges (and the whistleblowing)
took place well within a year.

[84]

In reference with the photo which was presented for the Item n° 7, where a finishing
moulding is missing, this photo was taken behind the door of the master bedroom
on the 2nd floor. In his opinion, even if the absence of the missing moulding was
not noticed during the visits of pre-reception inspection, nor during the visit of the
inspector of the Beneficiaries, this does not exclude that the said moulding could
have been badly installed and then fallen. The quality of the materials or installation
could then be at issue, even if the issue was not found during the September 2018
inspections.
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In reference to Item n° 14 (heating), Mr. Taylor wants to put emphasis on the claim
form that was filled out on March 28, 2019 when the process began with the GCR
(Exhibit A-04). It states in item n° 9 - Heating on that form that, "The rooms at the
front of the residence are cold all the time. HCL sent the ventilation-heating
subcontractor to inspect the system and they declared that the system was
functioning normally, but the rooms are always cold in comparison with the rest of
the residence... are the windows correctly installed and insulated ?". The
Beneficiaries confirm that they mentioned that Desmair came to inspect the system
and that they stated that it was working properly. But Mr. Taylor recalls that the
basis of the discussion is that the rooms are always cold. Is the problem with the
HVAC system, or is it a window problem or even an insulation problem or
whatsoever? They don't know, but the cold feeling is real. They do not deny that
there have been several visits, corrections and adjustments made to the ventilation
- heating system. All the inspectors have focused mainly and almost exclusively on
the heating system. It is true that this may be one of the possible sources of the
problem, but not the only one to consider. However, our complaint did not aim
specifically at the heating system, but as it is noted in the form of complaint, it is
the cold that the Beneficiaries complain about.

The Administrator's Counsel petition
[86]

In reference to Point n° 6 (bubbles on the floor of the residence), Me Provençal
adds that the additional information provided by the Beneficiary, cannot supplant
the fact that the appearance of the bubbles was not denounced in the time allowed.
It is also impossible today to know when the alleged problem appeared and who
caused it. Is it the result of the move or of the use and/or the maintenance that the
Beneficiaries made of the engineered floor? It is impossible to know. The
preponderant evidence presented by the conciliator is to the effect that there is no
problem with the floor.

[87]

In reference to Item n° 14 - Heating, it is reiterated that wall insulation is not at
arbitration. Although this aspect was discussed during the hearing, there is no
evidence, demonstration or proof to suggest that there is any problem with the
insulation.

CLAIMS FOR REIMBURSEMENT OF ARBITRATION COSTS
[88]

Mr. Provençal suggests that the Arbitration Tribunal apportion the costs of the
arbitration in accordance with the wording of Article 123 of the Rules.

ANALYSIS
ISSUES IN DISPUTE
[89]

Of the Points initially referred to arbitration, eight (8) remain unresolved to date
and are found in 2 separate Decisions. These referenced Decisions both bear the
file number 1542627-2414 from the author of such Decisions, GCR. The initial one
was issued on November 27, 2019, while the second one, designated as a
Supplementary Decision, is dated April 23, 2021. It should be noted that the 2
Points that are brought to arbitration that are found in the Supplementary Decision,
were also dealt with in the initial Decision. They are Point n° 06 - "Bubbles on the
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floor of the residence and in some places the floor does not reach the junction of
the walls". This Point was initially rejected by the conciliator, as he did not identify
any issues of unseen defect as defined in Art. 10, 3e paragraph of the Regulations.
It should be noted that the conciliator confirmed his initial decision in the Decision
issued in April 2021.
[90]

The second residual item that is addressed in both Decisions is Item n° 14 "Heating". In the initial Decision, the conciliator noted only that he was not in a
position to analyze this issue, as the inspection was conducted outside the heating
season. In his Supplementary Decision of April 2021, the conciliator concluded
that there was no existing and unseen defect within the meaning of Art. 10, 3e
paragraph of the Regulations. It is on this basis that he rejected this Point n° 14 of
the Beneficiaries, Mr. Fillion stating that the heating system was functioning
normally.

[91]

The next Item that was heard during adjudication was Item n° 7 - Finish Mouldings.
In a few places on the first floor, as well as on the second floor, there are missing
frames (read finish baseboards and ¼ round). As the conciliator agreed that this was
apparent deficiency as per Art. 10 2nd paragraphs of the Regulation and that 7
months elapsed between the reception of the residence and the denunciation of the
Beneficiaries, the conciliator rejected this part of the claim given the unreasonable
/ late denunciation delay, considering that the aforementioned delay exceeds the
maximum delay of 3 days following the reception of the residence.

[92]

As the order of presentation was prioritized by the Beneficiary Taylor, this one
discusses then the Point n° 9 designated under "Drain of one of the sinks of the
master bathroom damaged". This Point, which concerns the absence of a simple
finishing collar inserted on the sanitary drain pipe, shows an opening on the "back"
of the sink cabinet that was made for the passage of said pipe where the cabinet
meets the drywall. As the conciliator agreed that this was an apparent defect within
the meaning of Art. 10, 2nd paragraph of the Regulation and that 5 months elapsed
between the reception of the residence and the denunciation of the Beneficiaries,
the conciliator rejected this part of the claim given the unreasonable / late
denunciation delay. Let us recall that this delay exceeds the maximum delay fixed
at 3 days following the reception of the residence.

[93]

With respect to Item n° 5 referring to "Plaster finishing work inside the residence",
the GCR conciliator qualifies that the present situation could be assimilated to the
criteria of apparent defect. The said surfaces referred are of acceptable condition.
Therefore there is no defect, hence the conciliator's rejection.

[94]

For the following Point, i.e. Point n° 8 referring to the "Cracks in the corners of
some walls", it should be noted that it was rejected by the conciliator of the GCR
because the problematic referred to is part of the named exclusions (Regulation,
Art. n° 12, 2nd paragraph). The complaint of the Beneficiaries concerns the state of
the plaster joints at the "re-entrant" corners between 2 plates of plasterboard. One
finds some on the first floor (in the living room in particular) and others on the
second floor. In the case here referred, the conciliator recognized the state of the
aforementioned corners as being shrinkage micro-cracks, and as according to the
Regulation, these cracks are then considered as a normal behaviour of the materials,
hence the rejection by the conciliator.
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GENERAL OBSERVATION OF THE ARBITRATION TRIBUNAL
[95]

A general observation is made at the outset by the Arbitration Tribunal. For the
whole of the Points which will be analyzed in the following paragraphs, it will be
noted that the Beneficiaries did not present any documentary evidence, nor
expertise, nor moreover, professional opinion and this, even if the present file was
opened more than two years ago and that it was explained to the parties that it was
incumbent upon the plaintiffs to produce their own evidence so as to return the
burden of the proof to the defendant Very few exhibits were filed for the arbitration.
Indeed, of the 4 exhibits attributable to the Beneficiaries, 2 of them consisted of a
video document to which very little reference was made during the 2 days of
arbitration. The 2 other exhibits consisted of 2 chains of e-mail exchanges between
the Beneficiaries and the Contractor following the taking of possession of the
residence. The only potential use will be in particular in appreciation of a possible
exclusion under Article 19.1 (2nd paragraph) of the Rules. Why these comments?
Simply to avoid repetition in the following paragraphs. Since there is virtually no
overriding contradictory evidence at issue, the Decision of the Arbitral Tribunal
will be consistent with the evidence so presented. As there is little evidence to
consider on the side of the Beneficiaries, the analysis of the Tribunal will generally
be short.

Item n° 06: BUBBLES ON THE FLOOR OF THE RESIDENCE AND IN SOME
PLACES THE FLOOR DOES NOT MEET THE JUNCTION OF THE WALLS.
I.

Under Section 10 of the Guarantee Plan Regulations, how should the engineering
floor and bubble and chip issues be categorized?

[96]

The GCR inspector rejected this point of the claim of the Beneficiaries, because
according to his evaluation, the aforementioned problem which was noted in the
first year of coverage, corresponds potentially to an existing defect not apparent
under the terms of the Regulation Article n° 10.3. The comments heard during the
hearing confirm the position expressed by the conciliator in his Decision, because
Mr. Fillion alleges that there is no problem in the work in question which could be
similar to an existing non apparent defect.

[97]

The Arbitration Tribunal agrees with Inspector Fillion's interpretation that this is
indeed an existing defect that is not apparent. Since the observation was made
during the first year, if there were to be a possible problem, it would then be
classified as an existing defect that was not apparent.

II.

Was the conciliator's Decision the right one?

[98]

What is the evidence here, evidence that must be assessed in terms of whether or
not there is a possible defect (deficiency) in the engineering floor in the first floor
living room?

[99]

On the side of the Beneficiaries, it is alleged a poor quality execution /
worksmanship. The delay of denunciation of 7 months following the reception of
the building does not carry any consequence, given that the conciliator qualified the
problematic of existing not apparent defect. As mentioned, there is no documentary
evidence that the floor presents any problem covered by the Guarantee Plan. The
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only facts presented are the presence of a few "bubbles" on the floor, some of which
seem to have "evolved" creating chips.
[100] The exchanges of emails between the Beneficiaries and the representative of the
Contractor (a lady named Sylvie) exchanged between October and December 2018,
confirm at best that the question of the problem had been transmitted to the
subcontractor by the Floor Finish Contractor, without there being any clear promise
to the effect that there would be a correction of the problem, nor that there was
indeed any deficiency whatsoever :
"Hi Kristine, I have received your email, and here are the service calls that have
been sent. Each subcontractor has your contact information to make an
appointment directly with you...Stephane for plancher Messier for the floor." (Ref.
Excerpt from email response from "Sylvie" of HCL to Beneficiary Ms. Donais
(Kristine), email dated December 12, 2018, Exhibit B-04. Bold, italics and
underlining by the Arbitrator.
[101] There was no follow-up to this email exchange. The Beneficiaries cannot specify
either under which laws, codes or even rules of the art the presence of bubbles and
splinters on the floor could represent a deficiency or malfunction. The Beneficiaries
have, however, clarified the source of some of the current "breakage" of the floor,
some of which (closer to the front window) is attributable to their own pets, but
those ones are not claimed. Mr. Taylor expresses the opinion that the missing finish
chips could have been caused by the workmen who had not finished their work at
the time of the reception of the building.
[102] On the side of the Administrator's conciliator, Mr. Fillion mentioned that he had
made 2 visits to inspect the floor problem. He noted with his experience in the field
that the general condition of the floor is "acceptable". He did not note anything that
could be considered as a defect. The problems (bubbles) on the floor during the
first visit were only slightly visible. It was necessary to get down to the floor level
and illuminate the floor with a low light to "find" and observe the presence of
bubbles on the floor. As mentioned by the conciliator, none of the bubbles were
visible at human height. Mr. Fillion put forward certain hypotheses to explain the
presence of the bubbles, without being able to prove any of these hypotheses. The
conciliator also notes that one does not find any trace of the problem, neither in the
pre-reception inspection form (Exhibit A-07), nor in the inspection report carried
out on behalf of the Beneficiaries (Exhibit A-08). Mr. Fillion emits the opinion that
the bubbles are not attributable to slag under the floor nor to a bad management of
the humidity rate of the room. There is no danger either for the durability of the
floor or to constitute a possible tripping hazard over the years with respect to the
missing bubbles and/or chips. Mr. Fillion confirms that there is no law or even rule
of art concerning the supply and installation of an engineered floor. The only source
of information applicable to the assessment of a case similar to that of the alleged
floor problems is found in the "APCHQ Performance Guide", from which I would
like to reproduce an excerpt:
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[103] This excerpt from page 3 of the above-referenced document (which was provided
to the parties in Undertaking A-01), confirms the notion used by the conciliator
when he spoke of the fact that a problem must be appreciated from a man's view.
And it was clearly mentioned that at this height (between 5 and 6 feet high), the
problem was not visible. It took a low angle light at ground level to find the alleged
problem.
[104] Regarding now the chips, a condition that occurred between the two initial visits of
the conciliator, there were assumptions made by both parties, without either party
being able to prove said assumptions. Since this condition is a direct consequence
of the presence of the bubbles and the conciliator confirmed during his second visit
in February 2021 that these chips did not represent a defect, the Arbitration Tribunal
will not take them into account, as it is impossible to determine their source.
[105] In the end, considering the obvious preponderance of the evidence filed by the
conciliator, considering also that the Beneficiaries did not fulfill their burden to
present contradictory evidence allowing a possible invalidation of the initial
Decision of the Administrator, the Arbitration Tribunal confirms the Decision of
the Administrator and rejects the request of the Beneficiaries concerning the Point
n° 06: BUBBLES AT THE FLOOR OF THE RESIDENCE AND IN CERTAIN
LOCATIONS THE FLOOR DOES NOT MEET THE WALLS.
Item n° 07: FINISH MOULDINGS.
I.

Brief background on the problem of (missing) finish framing.

[106] As stated at the very beginning of the drafting of the Case, the Beneficiary Taylor
chose to treat simultaneously the Points n° 6 and 7. One will note, however, that as
well on the side of the Beneficiary as on the side of the representative of the
Administrator, the 2 parties limited themselves to very few comments in reference
to this Point n° 7.
[107] It was mentioned earlier that the GCR conciliating inspector rejected this Point, as
the claimed problem was declared to be an apparent defect within the meaning of
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Art. 10, 2nd paragraph of the Regulations. In reference to this position of the
Administrator, the Beneficiaries had to denounce such a type of problem at the time
of the pre-reception inspection or at the latest 3 days following this reception. As
stated during the hearing of Mr. Fillion, it is rather of a 7-month delay that the
Beneficiaries will have needed to denounce this problem, from where the cause of
rejection where the aforementioned delay of denunciation (to the Contractor and
the Administrator) was qualified of unreasonable.
[108] Without pronouncing on the finality of the present analysis at this point, let us
mention at the outset that the Arbitration Tribunal agrees with the classification of
the potential problem, given that it was easy to observe the absence of mouldings.
II.

Was the conciliator's Decision was the right one?

[109] For this Point n° 7 regarding the absence of finish mouldings (baseboards), it is
ultimately only the time limit for denunciation (7 months instead of the prescribed
3 days) that makes this Point rejected.
[110] Let's compare the positions of the parties in order to be able to take a position with
reference to the preponderance of the evidence in presence.
[111] On the side of the Beneficiaries, Mr. Taylor alleges that one should not consider a
delay of denunciation of 7 months, because according to him, the exchanges
between the Contractor and his spouse (Exhibits B-03 and B-04) exchanged
between October 2018 and December 2018 made the Beneficiaries legitimately
believe that the Contractor would solve the present problem. According to Mr.
Taylor this constituted a firm commitment to do so. Mr. Taylor also indicates to us
that the missing moulding behind the door of the master bedroom upstairs fell after
the reception of the residence and it is what would explain that the aforementioned
problem was not seen during the inspections and he attributes this absence to the
fact that the aforementioned moulding was not correctly fixed.
[112] On the side of the conciliator, it is argued that there is no preponderant contradictory
evidence that was presented by the Beneficiaries and that it is indeed the delay of 7
months for the denunciation to be carried out that becomes then the preponderant
argument. This delay must then be considered as being unreasonable and justifies
alone the rejection of this claimed point. In addition to this main argument, Mr.
Fillion also specifies that the claimed problem of the missing finishing mouldings
(baseboards), does not appear either in the pre-acceptance inspection carried out on
September 14, 2018 (Exhibit A-07), or in the inspection carried out by Mico Spec
& Technologie on behalf of the Beneficiaries on September 13, 2018 (Exhibit A08).
[113] The lack of notification in the September 13 and 14, 2018 inspection report of the
claimed issue is telling. However, let us begin the actual analysis of this Item n° 7
by pronouncing on the argument used by Mr. Taylor who tries to avoid his
obligation to denounce within a maximum period of 3 days following the reception
of the residence. The reason evoked is a supposed promise by the representative to
carry out the corrective work, a promise that would have led him to not respect the
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maximum delay for denunciation5. Without having expressly named it, Mr. Taylor
thus attempts to invoke the exclusion of Art. 19, 2nd paragraph of the Regulation
which reads as follows:
19.1, 2nd Paragraph: The failure to comply with a time limit may not
be set up against the beneficiary when the circumstances make it
possible to establish that the beneficiary was led to exceed this time
limit as a result of the representations of the contractor or the
administrator.
[114] However, the only writing presented by Mr. Taylor in reference to the Contractor's
promise allegations (other than verbal exchanges that cannot be retained here by
the Arbitration Tribunal) are the email exchanges (Exhibits B-03 and B-04)
between the Beneficiaries and the Contractor. In the analysis of the Point n° 6 referring to the bubbles of the engineering floor (see paragraph n° 100 of the
present), the Arbitration Tribunal took position to the effect that the answer of the
representative of the Contractor (Exhibit A-08) was only a follow-up of the calls
of service of the subcontractors and not a firm commitment that there would be a
correction of a possible problem. This exhibit A-08 cannot then excuse the
Beneficiary for not having denounced the problem in due time.
[115] As it was the main argument of the Beneficiaries to "excuse" the absence of a timely
denunciation, the Arbitration Tribunal has no other choice but to confirm the
Decision of the Administrator and by the same fact, to reject the claim of the
Beneficiaries for this Point n° 7 designated under "Finishing mouldings".
Item n° 09 : DRAINAGE OF ONE OF THE SINKS IN THE MASTER BATHROOM
DAMAGED.
II.

Brief background on the problem of the missing collar at the junction of the
sanitary drain line (just past the “P”trap) and before the back of the sink
cabinet.

[116] In short, the reasons for rejection of this Point are identical to those of the previous
Point. It is an unreasonable delay of denunciation which is at the base of the
rejection, with the only difference that the delay of denunciation is this time of five
months. This is an apparent defect in the sense of Art. 10, 2nd paragraph of the
Regulations.
[117] The Court of Arbitration agrees with the classification of the potential problem,
namely an apparent defect in the sense of Art. 10, 2nd paragraph of the Rules, as it
was easy to notice the absence of the finishing collar, even within a maximum of 3
days.

5

Beneficiary Taylor also referred to verbal promises made by Mr. Clement (Contractor) during the 1st visit in August 2019. However
no written record of said promises was found. Mr. Taylor claims that these promises were made in the presence of conciliator
Fillion... The latter heard Mr. Taylor's requests, but does not believe he heard a clear response from Mr. Clément to that effect.
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Was the conciliator's Decision the right one?

[118] As for many of the other Points, the Beneficiary Taylor confirms that he has no
documentary or factual evidence. He does not know if the absence of the finishing
collar contravenes any law, standard or even rule of art. It is factual, however, that
there is an absence of the aforementioned collar (what the Arbitration Tribunal
could be able to verify and validate).
[119] On the side of the conciliator, as it is the case for the preceding Point having also
been rejected for denunciation in an unreasonable delay, one argues that there is no
preponderant contradictory proof which was presented by the Beneficiaries and that
it is indeed the delay of 5 months for the denunciation to be carried out which is at
the origin of the rejection of this claim. In addition to this main argument, Mr.
Fillion also specifies that the claimed problem of the missing finishing collar, does
not appear in either the pre-acceptance inspection performed on September 14,
2018 (Exhibit A-07), or in the inspection performed by Mico Spec & Technology
on behalf of the Beneficiaries on September 13, 2018 (Exhibit A-08).
[120] Although the evidence is fragmentary, in the absence of having been able to present
a contradictory probative evidence, it is necessary to admit in the analysis of this
Point claimed by the Beneficiaries, that these last ones definitely did not carry out
the burden of a reversal of the proof which is incumbent on the plaintiff. In the
circumstances, the Arbitration Tribunal has no other choice but to confirm the
Decision of the Administrator and, by the same token, to reject the claim of the
Beneficiaries for this Point no. 9 designated under "DRAIN OF ONE OF THE
SINKS IN THE MASTERS' BATHROOM".
Item n° 5: Plaster finish work inside the residence.
I.

Brief background on the problem of the plaster finish (joints) inside the
residence.

[121] The global finishing of the plaster works (joints) in the living room on the ground
floor and some other rooms (upstairs) is the object of the claim of the Beneficiaries
who thus contest the Decision of the Administrator. Their claim was rejected
because of the absence of apparent defect.
[122] Here, however, it is not the delay of denunciation that is a problem for GCR, but
rather the absence of a problem (defective work), because the conciliator qualified
the said finishing of the plaster work as acceptable.
[123] The Arbitration Tribunal agrees with the general classification of the potential
problem as an apparent defect within the meaning of Art. 10, 2nd paragraph of the
Rules.
II.

Analysis of the Conflicting Positions and Submissions of the Arbitration
Tribunal's position.
During the hearing, it was possible to hear from the Beneficiary Taylor, that they
complain about the global quality of the finishing of the plaster work and more
specifically, in the living room (DRC) and some rooms upstairs. Mr. Taylor notes
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poor quality surfaces of finish on the ceiling of the living room and on the exterior
wall near the television. According to Mr. Taylor, the previously referenced email
exchanges (Exhibits B-03 and B-04), also apply to this Item n° 5. The
Beneficiaries pressured the representative of the Contractor (Sylvie) to make
correct several items indicated on a list of deficiencies, among which, the plaster
finishing work:
"Hi Kristine, I have received your email, and here are the service calls that have
been sent. Each subcontractor has your contact information to make an
appointment directly with you...Jean Francois for the joints." (Ref. Excerpt from
email response from "Sylvie" of HCL to Beneficiary Mrs. Donais (Kristine), email
dated December 12, 2018, Exhibit B-04. Bold, italics and underlining by the
Arbitrator.
[124] These exchanges of emails between the Beneficiaries and the representative of the
Contractor carried out between October and December 2018, confirm at best that
the question of the problem had been transmitted to the subcontractor in finishing
the plaster work (joints), without there being any clear promise to the effect that
there would be correction of the problem, nor that there would actually be any
deficiency whatsoever. The Arbitration Court cannot obviously retain the
allegations of the Beneficiary Taylor to the effect that there would be indeed
deficiencies (defects).
[125] As it was the case for what was noted in the analysis of Point n° 6, it will also be
noted that there was no follow-up of this exchange of e-mail. The Beneficiaries
cannot specify either under which law, code or even rule of art, the alleged poor
quality of the plaster finishing work could constitute a defect.
[126] On the side of the Administrator's conciliator, Mr. Fillion mentioned that he had
found with his experience in the field that the general condition due to the plaster
finishing work was "acceptable". He did not note anything that could be considered
as a defect. He confirms having inspected the said plaster works during the 2
inspections carried out in the presence of the Beneficiaries. The conciliator also
notes that one does not find any trace of the problem, neither in the pre-receipt
inspection form (Exhibit A-07), nor in the inspection report carried out on behalf
of the Beneficiaries (Exhibit A-08). Mr. Fillion confirms that there is no law or
even rule of art concerning the plaster finishing work. The only documentation
applicable to the appreciation of a case such as the one similar to the plaster work
is found in the "APCHQ Performance Guide" of which I take the liberty of
reproducing once again the same extract:
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[127] This sketch is taken from page 3 of the above-referenced document (which was
provided to the parties in Undertaking A-01).
[128] As mentioned by the conciliator (who in turn refers to the Performance Guide),
work such as plaster finishing should be assessed at a certain horizontal distance
from the work. Here, as shown in the sketch reproduced above, this distance would
be approximately 2 meters.
[129] Finally, considering the obvious preponderance of the evidence filed by the
conciliator, considering also that the Beneficiaries did not fulfill their burden to
present contradictory evidence allowing a possible invalidation of the initial
Decision of the Administrator, the Arbitration Tribunal confirms the Decision of
the Administrator and rejects the request of the Beneficiaries concerning the Item
n° 05: PLASTER FINISHING WORK INSIDE THE RESIDENCE
Item n° 8: Cracks in the corners.
I.

Brief background on the problem of cracking in some inside corners of drywall
(joints).

[130] The Beneficiaries noted that the plaster joints of some of the corners entering the
living room on the ground floor and some other rooms (on the second floor) have
cracked. This is the object of the claim of the Beneficiaries who contest the
Decision of the Administrator. Their request was rejected because of the exclusion
named for this type of problem in Article 12, 2nd Paragraph of the Regulations:
12. The following are excluded from the warranty:
2° repairs necessitated by normal material behaviour such as
cracks and shrinkage;
[131] During the hearing, conciliator Fillion confirmed when questioned that the cracks
present in this file were indeed "micro" cracks, comparable to shrinkage cracks.
The Arbitration Tribunal agrees with this categorization of the cracks present.
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[132] As in the present case, it is not a question of "structural" cracks of this simple fact,
the Arbitration Tribunal agrees with the Decision of the conciliator of the
Administrator, namely that the problem in presence is indeed an expressly named
exclusion in the sense of Art. 12, 2e of the Rules.
II.

Arbitration Tribunal Provision of Item n° 8

[133] As the Tribunal recognized the application of the exclusion of Article n° 12, 2nd
paragraph, this provision provides no statutory defense or exclusion (the
Beneficiaries had not presented any in any case), the Arbitration Tribunal therefore
confirms the Decision of the Administrator and rejects the Beneficiaries' claim
regarding Item n° 08 defined as : CORNER CRACKS ON SOME WALLS.
Item n° 14 : Heating.
I.

Brief background on the problem of feeling cold in the rooms on the 2e floor.

[134] For this last point analyzed for this arbitration, we are faced with an alleged problem
of feeling cold in the rooms of the second floor, especially in the rooms of the
children of the couple.
[135] This said feeling of coldness in the rooms of the floor is the object of the claim of
the Beneficiaries who contest the Decision of the Administrator who rejected the
claim of the Beneficiaries. Their claim was thus rejected because of the absence of
apparent defect.
[136] As mentioned above, conciliator Fillion acknowledged that the discovery of the
problem and its complete denunciation were completed within the first year of the
warranty. Due to the nature of the alleged problem and the delay in reporting it, Mr.
Fillion qualified the said problem as an existing and not apparent defect within the
meaning of Art. 10, 3rd paragraph of the Rules.
[137] The Arbitration Tribunal agrees with the general classification of the potential
problem as an existing and unseen defect.
II.

Analysis of the contradictory positions present.

[138] We heard the Beneficiaries tell their vision of the problem in reference to the feeling
of cold in the rooms of the floor, and more specifically in the rooms of the children
of the couple. Not being specialists in the field, the Beneficiaries are not able to
identify exactly the source of the problem of feeling cold. Does the problem
originate from the windows, the insulation or the heating system? They confirmed
on several occasions that they are unable to specify it. Their claim states the above:

Extract from the GCR "Contractor Reporting Form" found on page 30/30 of the original 11/27/19 Decision, in A-09 and A-04.

Files: GCR n° 152627‐2414, GAJD n° 20192012 a‐b, CPA n° GAJD.031 A / B

Page: 31 of 34

[139] We note there, at the reading of Point n° 9 of page 2 of the said form, that indeed
the Beneficiaries complain of cold felt in the rooms. They also confirm that the
specialist and subcontractor in heating, the company Desmair, came to inspect the
heating system and the said specialist would have confirmed the good functioning
of the system. Beyond this confirmation, the Beneficiaries say that they always feel
this cold sensation as soon as they enter one of these rooms, especially by
comparing the temperature of the rooms with another room of the residence. The
Beneficiaries worry then at the end of the statement of this Point n° 9 to know, if
the windows are well installed and insulated.
[140] Mr. Taylor's testimony at the 2nd hearing day then makes sense. He mentioned that
he did not know if the problem came from the windows, the walls, the insulation or
the heating system. The Beneficiaries do not seem to have specifically brought the
performance of the heating system into arbitration, although the Administrator's
Decision seems to be mainly focused on the said system. We will come back to
this aspect later on. It seems to be the feeling of cold that is the object of their
request for arbitration.
[141] To return to the heating system, Mr. Taylor confirms that several visits (3 or 4 at
least) were necessary from the subcontractor Desmair who was accompanied 1 or
2 times by the Contractor. Even if the problems to be solved were serious, the
Beneficiaries were told by several specialists (Desmair, Mr. Michel Cordeau [Mico
Spec & Technologie] and finally the conciliator of the GCR, Mr. Fillion) that the
system seemed functional.
[142] As for many of the other points, Beneficiary Taylor confirms that he has no
documentary or factual evidence. He also confirmed that he did not attempt to do
any type of monitoring whatsoever with regard to potential temperature deviations.
No experts or specialists in the field (other than Desmair staff) have come to inspect
the system or the conditions that may generate a cold feeling in the rooms. He does
not know if the type of discomfort or cold feeling alleged violates any law, standard
or even best practice.
[143] By Undertaking (Undertaking B-05), the Beneficiaries submitted partial
information that they had at their disposal (including some internet references)
about their heating system. Unfortunately, the information was not useful in the
analysis of the present file.
[144] On the Administrator's side, their proof consists of the following. During the first
visit to the Beneficiaries' home in August 2019, Mr. Fillion was not able to inspect
the heating system, nor the components such as the wall/insulation/windows, given
that this visit was carried out in "hot weather". This is the reason why the conciliator
did not rule on this Item n° 14 when issuing his initial Decision of November 27,
2019. This fact is also one of the reasons why there was a 2nd visit by the conciliator
and an additional Decision that was issued with reference to this Item n° 14 on
April 23, 2021 (Exhibit A-12).
[145] In this Supplementary Decision, Mr. Fillion states that the heating system was
"working well". The demand on the system to reach 20°C was met. When the
system was called upon to provide 24°C, it delivered a significantly warmer
temperature without delay. As the system seemed of acceptable performance, it was
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then decided that there was no defect and that the request of the Beneficiaries should
consequently be rejected.
[146] On the first day of the hearing, Mr. Fillion tested the heating system at 24°C as it
was done during the 2nd visit in February 2021. However, on such hearing day, the
actual outdoor temperature was approximately -15°C with an approximate
temperature of -21°C felt temperature. Mr. Fillion therefore concluded that the
response time was the same in 2022 as it had been in 2021, despite a temperature
difference of about 15°C. This quick unannounced test confirmed that the system
was working well. He mentions that during his visits, he performs certain basic tests
and depending on the results obtained, he decides whether or not to perform
additional tests. Here, in addition to the spot test at 24°C, he inspected the
ventilation ducts and also checked the duct joints. No leaks were found. He himself
did not notice any significant difference in temperature when entering the rooms in
question. In addition, he said that he verified that all the diffusion grilles in the
rooms were distributing warm air. He reiterates that he believes this single control
zone system is working well.
[147] In his testimony, Mr. Fillion mentions that the two inspections in September 2018
did not reveal any problems with either the temperature or the heating system. He
said he considers all of the stated issues to have been resolved.
[148] To counteract the effect of the cold, Mr. Fillion suggests increasing the heating
demand from time to time when outdoor conditions warrant it. Otherwise, it is
mentioned that the occupants can regulate the system by manually balancing the
diffusion grids. So despite the limitations of a single zone system, Mr. Fillion
reiterates that the system works well.
[149] Counsel for the Administrator concludes the arguments supporting the dismissal of
the Beneficiaries' claim on the basis of lack of defective workmanship and by
mentioning that the Beneficiaries have failed to present contradictory probative
evidence that would allow the reversal of the Administrator's Decision. In fact, the
Beneficiaries have not presented anything at all in support of their claims. The only
argument used by the Beneficiaries is only subjective, based on an undisclosed
perception. On the contrary, the GCR criteria are objective and factual.
III.

Are the Administrator's analysis, conclusions and Decision adequate and
responsive to the Claimant's claim?

[150] Before taking a final position on the opposing positions for this Item n° 14, upon
reading the position of the Administrator's conciliator, the Arbitral Tribunal found
that the conciliator only partially answered the claim of the Beneficiaries, hence the
question set forth in this paragraph III of this analysis of Item n° 14.
[151] In fact, if we refer to point n° 9 of the claim form presented in paragraph n° 138 of
this document, we can see that if the heating system ("HVAC") is mentioned, the
problem claimed is the feeling of cold in the rooms.
[152] In this regard, it can be seen that Mr. Fillion focused mainly on the heating system,
its pipes, the various visible pipe connections, the time delay of response to an
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increased heating demand. He verified that hot air was coming out of each grills.
He also ensured that any deficiencies in the system had been corrected by Desmair.
As a solution to the cold periods, Mr. Fillion only suggested some ad hoc
adjustments to the ventilation system. All these elements only affect the heating
system...
[153] To adequately treat the specific request of the Beneficiaries, the conciliator should
have considered ALL the potential sources which could contribute to the feeling of
cold in the rooms. We are talking here about potential window problems, air
infiltration problems, wall, ceiling and floor insulation problems... and potential
heating system problems.
[154] However, there was very little mention of the other potential sources of feeling cold
in the rooms. It is in this sense that it is mentioned here that the conciliator addressed
only partially the precise point denounced by the Beneficiaries. The latter did not
fail to mention it during the arbitration (supplication).
IV.

Does the finding in paragraph III have any impact on the purpose of this Item
n° 14?

[155] Although one can deplore the fact of what has been mentioned in the previous
paragraph, this situation cannot be considered as preponderant, nor having the
capacity to reverse / invalidate the Administrator's Supplementary Decision.
[156] No documentary or factual evidence was presented by the Beneficiaries as
claimants. No record of the temperature differences. No testimony from an expert
or a specialist in the field. As mentioned by Me Provençal, we find ourselves in the
presence of a subjective testimony, based on an undisclosed perception. The
evidence of the Administrator is perhaps only partial and incomplete, but when
compared to the evidence of the Beneficiaries, it certainly remains probative in all
respects.
[157] Finally, considering that the Beneficiaries did not fulfill their burden of presenting
contradictory evidence allowing a possible invalidation of the initial Decision of
the Administrator, the Arbitration Tribunal confirms the said Decision and rejects
the request of the Beneficiaries concerning the Item n° 14: HEATING.
Decision of the Arbitration Tribunal in respect of the application for a division of the
ARBITRATION FEES
[158]

As stated in Article 123 of the Rules dealing with the allocation of arbitration
costs:
123. The costs of the arbitration shall be shared equally between the
administrator and the contractor when the contractor is the claimant.
Where the claimant is the beneficiary, such costs shall be borne by the
administrator unless the beneficiary is unsuccessful on any aspect of the
claim, in which case the arbitrator shall determine such costs (emphasis

added by Arbitrator).

Files: GCR n° 152627‐2414, GAJD n° 20192012 a‐b, CPA n° GAJD.031 A / B

[159]

Page: 34 of 34

As there was a withdrawal on Agreement during the arbitration process (for the
Points n° 2, 10 and 12), it is then considered that there was success of at least one
of the Points by the Beneficiaries. Consequently, the costs of arbitration will be
the responsibility of the Administrator.

FOR ALL THESE REASONS, THE ARBITRATION TRIBUNAL :
TAKES NOTE of the explicit withdrawal of the Beneficiaries during the first day of the
hearing in reference to the Item n° 13: COLD FLOOR
ACKNOWLEDGES the explicit withdrawal of the Beneficiaries made by email during
the arbitration process, including the following Items: Item n° 02: CHUNKS IN
CERAMIC TILING IN MASTER AND FLOOR BATHROOMS, Item n° 10: LATCH
NOT INSTALLED AT DOUBLE VESTIBULE DOORS, and Item n° 12: GARAGE MISSING HARDWARE (VISUAL INSPECTION REPORT)
DISMISSES the Beneficiaries' claim for Item n° 6 - BUBBLES AT THE RESIDENCE
FLOOR AND IN CERTAIN LOCATIONS THE FLOOR DOES NOT MEET THE
WALL JUNCTION and upholds the Administrator's Decision.
DISMISSES the request of the Beneficiaries for Item n° 7 - FINISHING MOULDINGS
and upholds the Decision of the Administrator.
DISMISSES the Beneficiaries' claim for Item n° 9 - DRAINING ONE OF THE MASTER
BATHROOM SINKS DAMAGED and upholds the Administrator's Decision.
DISMISSES the Beneficiaries' claim for Item n° 5 - PLASTER FINISHING WORK
INSIDE THE RESIDENCE and upholds the Administrator's Decision.
DISMISSES the Beneficiaries’ claim for Item n° 8 - CORNER CRACKS and upholds the
Administrator's Decision.
DISMISSES the Beneficiaries' claim for Item n° 14 - HEATING and upholds the
Administrator's Decision.
ORDERS the Administrator to pay all arbitration costs, with interest at the legal rate plus
the additional indemnity stipulated in Article 1619 of the Civil Code of Quebec, starting
thirty (30) days after the date of the invoice issued by the arbitral organization.
IN WITNESS WHEREOF, I have signed this 11th day of May 2022.

Mr. Claude Prud'Homme,
Arbitration / GAJD

